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OP1 NI ON

McMurray, J.

This case was instituted to recover danages for alleged
injuries resulting froman autonobile accident between an autono-

bile in which the plaintiff was a guest passenger and an aut onobil e



driven by the defendant, Tina Marie Mdrris. The personal injury
case was settled. This is a dispute between the plaintiff and
Farmers Mutual | nsurance Conpany regardi ng attorney's fees to which
the plaintiff clains to be entitled for services rendered in the
recovery of nedical expenses for which Farners Mitual asserts a

subrogation interest.

The appellee, Farmers Mitual I|nsurance Conpany, was brought
before the court pursuant to T.C.A 8§ 56-7-1206 as an unin-

sur ed/underinsured notorist insurance carrier and is an unnaned

party.

Three persons were injured in the accident including the
plaintiff here. They incurred nedical expenses in the total anount
of $6, 359.60. Farners Mutual paid the nedical expenses under the
"medi cal paynents"” provisions of the policy rather than the
uni nsur ed/ underi nsured provisions of the policy. There is no
di spute as to Farners Mutual's right of subrogation. As a part of
the settlenment, defendants' liability insurance carrier, Atlanta
Casual ty Conpani es, paid a sumequal to the clai mof Farners Mit ual
into the registry of the court to be held pending a deci sion by the
trial court as to whether the plaintiff's attorney was entitled to
attorney's fees fromthe proceeds otherw se due Farners Mitual by

its subrogation rights. The trial court resolved the issue in



favor of Farmers Miutual and this appeal resulted. W affirmthe

judgnent of the trial court.

The plaintiff questions, on this appeal, the propriety of the
trial court in failing to award plaintiff's attorney a reasonabl e
fee from Farners Miutual for services rendered in connection with
recovery of the anpunt clained under the subrogation rights of
Farmers Mutual. The record before us is sonmewhat neager and does
not contain any pleadings filed by Farmers Mitual. Both the
plaintiff and Farners Miutual assert in their briefs, however, that
Farmers Mitual, through its attorney, filed an answer to the
conplaints in which, anong other things, Farmers Mitual asserted
its subrogation interest. The plaintiff asserts in her brief that
Farmers Miutual was dism ssed from the case after the answer was

filed alleging that "there was no underinsured insurance problem

and asked to be striken fromthe case.” She further asserted that
the attorney for Farnmers Miutual "participated no further ... either
in the preparation of the case, nor in settlenent proceedings.” On

t he ot her hand, Farners Mutual insists inits brief that plaintiff
was notified of its attorney's involvenent and that the attorney

for Farmers Mutual endorsed all further pleadings thereafter.

The real issue in this case involves a m xed question of |aw
and fact. First, it nust be determned if the facts of the case

denonstrate that a contract, express or inplied, existed between

3



the plaintiff and Farnmers Miutual, whereby the plaintiff's attorney
woul d represent the interests of Farnmers Miutual regarding its
subrogation claim If it is established that there was such a
contract, thenthe plaintiff's attorney is entitled to a reasonabl e
fee for his professional services. On the other hand, if the facts
fail to denonstrate the existence of a contract, the plaintiff

cannot recover attorney's fees. See Boston, Bates & Holt wv.

Tennessee Farnmers Miutual |nsurance Conpany, 857 S.W2d 32 (Tenn.

1993) and Travelers Ins. Co. v. WIllians, 541 S.W2d 587 (Tenn

587) .

The briefs of the parties cannot generally be considered as
evi dence or as establishing any fact. Both plaintiff and Farners
Mutual set forth "facts" in their briefs. "These 'facts' cannot be

consi dered. They are not a part of the record.”" MDonald v. Onoh

772 S.W2d 913, 914 (Tenn. App. 1989).

The only docunents in the record relating to attorney's fees
are: (1) a notion by plaintiff's attorney for a ruling on the
plaintiff's entitlement to attorney's fees from the nedica
expenses paid into court; (2) affidavits of plaintiff's attorney,
David S. Haynes, with attachnments; (3) an agreed order; and (4) the
order of distribution ordering that the nonies held by the court be

paid to Stephen C. Rose, the attorney for Farnmers Mitual.



The agreed order referred to in the preceeding paragraph
recited that "[t]he order of distribution filed by the court was
based upon the affidavits of David S. Haynes, Atty., and the answer
of Tennessee Farners Mitual, which referred to its subrogation
rights, which answer was filed in the [case of] Bertha E. King v.
Morris, et al, CA 2331 and not filed in the case of Shankel, CA
2341." The order further recited that "the order of distribution

was filed in the case of Virginia Shankel v. Mrris, CA 2341."

The agreed order referred to above al so ordered:

1. The nmotion of David S. Haynes, Atty., seeking
di stribution of the $6,359.00 (sic) and the affi-
davit in support of the notion, which were filed in
CA 2331 (Bertha King), shall be marked filed in CA
2341 (Shankel), nunc pro tunc, as of the sane
filing date in CA 2331, i.e., 9/12/97.

2. The answer of Tenn. Farnmers Miutual filed in CA 2331
(Bertha King) on April 5, 1995, shall be marked as
filed, nunc pro tunc, as of the same filing date,
i.e., April 5, 1995, in CA 2341 (Shankel).

3. The notion, affidavit and answer referred to in 1
and 2 above, and the renminder of the technica
record of CA 2341 (Shankel) are the docunents
referred to and relied upon by the court as its
basis for the order of distribution filed in CA
2341 (Shankel).

The agreed order notw t hstandi ng, the answer of Farnmers Mt ual
is not contained in the record. "The appellant has the primary

burden to see that a proper record is prepared on appeal and filed



in this court. Tenn. R App. P. 24." McDonald v. Onoh, supra

Neverthel ess, we wll accept the statenents in the respective
briefs, to the extent that they are not contradictory, and consi der
t he answer as having been filed. In plaintiff's brief we find the

foll owi ng statenent:

Farmers Mutual filed a responsive pl eadi ng, stating
that there was no underinsured notorist problem asking
to be dism ssed as a defendant, and asserting that it,
Farmers Mutual, claimed its subrogation rights to an
unspeci fi ed anount of nedical bills paid on behalf of the
three plaintiffs.

In the brief filed on behalf of Farnmers Mutual, we find the

fol | ow ng:

Followng the initiation of suit, Tennessee Farners
Mut ual I nsurance Conpany retained counsel and filed its
answer asserting:

10. Tennessee Farners Mitual |nsurance Conpany,
pursuant to its contract of insurance, has made the
payments pursuant to the nmedi cal paynents provision
of its policy and would be entitled to a credit for
said anmounts against any anmounts it would owe and
woul d be entitled to subrogation and a return of
said sumif paid by the underlying liability car-
rier, if the defendants have liability insurance.
Further, Tennessee Farnmers Mitual |nsurance Conpany
has nade certain paynents for property danage and
woul d be entitled to subrogate agai nst the defen-
dant for said sums paid pursuant to its policy of
i nsur ance.



Viewing the record before us as a whole, together wth the
statenents in the briefs, we find that there is no basis for
finding that a contract, either express or inplied, existed between
the plaintiff and Farnmers Mitual. Accordingly, we affirm the

judgnment of the trial court.

Costs are assessed to the appellant. This case is remanded to
the trial court for such other and further action as nay be

necessary.

Don T. McMurray, Judge

CONCUR:

Houston M Goddard, Presiding Judge

Her schel P. Franks, Judge
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HEREREN

Thi s appeal came on to be heard upon the record fromthe Law
Court of Sullivan County, and briefs filed on behalf of the
respective parties. Upon consideration thereof, this Court is of
the opinion that there was no reversible error in the trial court.
Accordingly, we affirmthe judgnent of the trial court.

Costs are assessed to the appellant. This case is remanded to
the trial court for such other and further action as may be

necessary.

PER CURI AM



